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The Secretary , 
Department of the Interior, 
yANBEHRJ1 , A . C.T. 

CHOHN SOLICITOR 1 S O:F'FICE, 
CANBERRA, A.C.T. 

1 '-1 April, ·19 59 . 

Roads a nd Public Places in the 
_flus t.I.ali~~--Capi ta;L . ...:'Ierri t~~:L.. 

I acknowledge your memorandum of 28 Nay,1958, in 
1vhich you ask my advice on a number of questions concerning roads 
in the Au s tralian Ca pital Territory. I shaJ.l deal. with your 
question s seriatim, but, for the sake of convenience, I have 
in some cases divid ed your questions into parts . 

Q . CouJ_d you please examine the position o:f 
roads already constructed in the Territory 
in both the city and rur~l areas? These 
road s include not only those which h ave been 
constructed ·;')y the Corr n o nwe:al th, but a lso 
roncls which 1v0re in (3::-~istence at the d a te 
that the Terr i tory was ta.ken over from the 
State of New South Wales and have contintted 
in use since that dat e . 

Do these roads meet a ll the r e quirements 
for the classification of the m as publi c highways? 
If' they do not conform to tho require ment s of' 
public highHays , 1vha t must be contained in any 
legislation to remedy defect s ? 

A . A hi.g h1va y i s a thoroughfare which is opened 
to all the Queen ' s s ubject s and is a 
11 declication to the public o:f the sur:face of 
the land for the purpose of passing and re­
passin g the public g e n erally taking upon 
themselves (throug h the parochial authorities 
o r otherwi so ) the obligation o :C repairing it. 11 

(na nge ley v. l-licllancl Ha:i.l,,•ay Co, L. R. J Ch . 
J 1o) . It i s n e cessary to the c.o11ception of 
a hie;hway tl10 t it 1;;h ou.ld b e opon to all rne mhe J.':3 
of' the publi c . 

A higlnvay canP.o t h <::. croa ted ( oxcr-pt by s tatute ) 
nn.lo s~ thoro l1as l>eon a cled:i.ca tJp.n ei thor e x pres t> ly 
or by· prc.:ntrnp t ion, by the mvner of' land of' the 
right of' pa :: s ago over ::_ t to the public at lal.'et'l 
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and the acceptance of that right; by the public. A 
dedication is a devotion. to the uso of the public. 

Highways cannot, of course, be dedicated either to 
a linli ted class of the public or for a lind ted time. 

As a general principle, no person 
0 

other than the 
01vner of tho f'ee simp:J,.e o:f land can dedica ·te land 
for the use of the p>t1blic. . Thus, the Commornv-eal th 
may dedicate a highway over Cro1v-n lands and the 
evidence required to establish the dedication by the 
Commornv-ealth is the same as is required in the case 
of a private owner . 

A highway may be dedicated either -

(a) by statute; or 

(b) by express terms; e.g. by a document; 
or 

(c) by presumption; e.g. by user. 

(a) ~.Y statute -

No statutory authority a ppears to h ave been 
expressly givon to the Conunon1v-ealth to construct, 
rna:i.ntain a nd control roa(ts in the A.C.T. By the 
Seat of Government (Acceptance ) Act, tho State of 
New South \vales surrendered to the Commonwealth 
that area of approximately 900 square miles 1,•hich no1v 
comprises the A.C.T. The provisions of the Seat of 
Government (Admini s tration) Act 1924 gave the 
Federal Co mmission po,.,rer over 11 the control and 
man agement of Cro\vn l a nd s ", and also over 11 the 
construction , maintenance and control of roads, 
bridges , c ulverts , levees, sewers, drains and 
\vater courses". This latter Act wa s repealed by the 
Seat of Government (Admini s tration) Act 19J0-19J5, 
and no statutory ri ght has since been given to any 
Co mm on,.,real th authority to construct and rnaintain 
roads. • 

I mention,in passing, that a road which is a lready in 
existence may be directly created a highway by statute 
and no act on the part of the public is needed to supplement 
the force of the statute . 

Any act, vhether by deed OJ~ otherwi se , ,,·h.ich s hows 
that the 01vner of land desires to give the public 
a right of passage over the l a nd is effectual as a 
d<?.clicat:i.on·. " :l:C the 01-~ner of soil thro1,•s ope n a 
passD.go and noi ther marks by any visible dj_stin ction 
t h at h e moan s to preserve all hi s right s over it , nor 
excludes per~;c-as from passing through it by a 
po sitive prohibition, he s h a ll b.0 pre s umed to h ave 
ded:i.ca tecl i t to the public ." - (r{. v . Lloyd, 1 Ca mp. 
2 60) ·- anrt the dedica tion i s co1l{jJlete whe n the r-oad 
is accepted by t h e public a s s uch . 
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If the public hav e u sed a road without interruption 
for a long time, t h en the presumption arises that 
the r o ad has b ee n clecU.cated a highHay. 11 The mere 
f 'act of the enjoyment of a public road for a great 
l ength of time ought t o bo perma nently conclusive oi' 
such a n inte ntion t o dedicate and it i s immater i a l 
t o e nquire in ;.,rhom the so il wa s ves t ed as O\vner. 11 

(n. v .. East 1·/ark, (.:H5lt8) 11 Q.B. 877.) This pre sumptio
may be made whether the l and be longs to the 
Common,,real th or a private O\vner. 

The length of time during which the user must exist 
in order to raise a presumption varies ,,,i th the circum·-
stan ces. One must examine a ll material evidence 
available - for example, \vho h as maintained and 
repaired the road - to ascer t ain wh e ther there has been
a continuous uninterupted u ser to s upport a p re ­
sumption of dedication, Although each case depends 
upon its respective circwnstance s , there are many 
reported d ecisions where period o:f four years 
uninterrupted user h ave been sufficient to raise thi s 
presumption, 

Consequent ly, the question \-The ther a road is a high,,ray 
depends entirely upon the particular road concern ed . 
However, I would say, generally, that roads taken over 
by the Co mmomvealth f rom the State of New South Wales 
by v irtue of their long uninter:m.pted user by the publi c 
are n ow roads dedi cated as hi~u.,rays. I refer p arti c­
ularly to the rural roads in the A.C.T ., a s it may be 
t h a t the city plan h as s ome bearing on whether roads in
t h e city area h ave been dedicated as higln.,rays . Certain
roads constructed by the Co mmon\-Teal t h in the T erri tory,
other tha n tho se roads marked on the city plan - provid
i n g they h ave h ad a continuous uninterrupted use..~ by 
the public for a reasonably long time - should , I 
think, be a l so classed as highways . 

Q. Particular proble ms ari se in r elat ion t o certain places
The se include sue~ thoroughfareti as tha t i n fro n t of 
the Acton Offi ces lea ding to, a nd includin g the mo tor 
vehicle testin g a re a , t h e front and rear entrances 
to the Albert Hall, and the access roads to other 
buildings both public and private, the road into 
Harman , a nd the R .A .A.F . S t a tion at Fai rbairn, and 
the ro a d into and through H.H. C. Duntroon. Tho areas 
withi n tho blocl<:s of buildings a t Ci ·vic Centre may 
al so present pecul iar problems . 

In all the se cases , it was intended that the roa d s 
s h oul d be p riva te tlloroughf'ares a n d n ot public hig·h­
ways . If , however , they coul d be taken to b e public 
high,,•ays, h o\-J c an the po s i tion be re me d ied? If' they 
are private t h orough-i'ares , wha t <!U.'e the l i abi l ities 
of ·th e Connno rn-.real t h to a ny p erson u s ing the m? 1~ ould 

there b e a n y c.lifficul ty i n l ind ting t h ese liabil:L t:i.es 
in la,.,? 

n 

· 
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A. 'fl1.e JH'e sun1ption o:f user can L>e rebutted by showin g­
that the public user '"as not o.r ri~ht 1Jut 111erely by 
the permi ss.Lnn or licence of the cnvner; :i.n these 
circwnstance s , the Common1·tealth. There can l>e no 
public right of' 1vay unless there has bee n a dedication 
of' tho way in question to the pub.lic by an rn-m.er 
able and intending to dedicate. The best evidence 
of dedication is, of course, a n express ~rant. If 
there is no such ~rant, the fact o.f dedication can 
only be inferred fronlft consideration of all the 
circumstances o:f th~ ..... c8:se, the most importa.nt of 1-1hich 
are the purpose and the extent of the user u nd the 
exif>tence or non- existence of rights which 111ight 
afford an explanation of user. It h as been held that 
11 in order to constitute a valid dedication to the 
public of a hi ghHay by the 01>'ner of the soil , it is 
clearly settled that there must be an intention to 
dedicate - there must be an animus cledicandi - of 
which the user by the public is evidence and no more, 
and a single act of interruption by the o1nwr is of' 
much more 1veight up0n the q' .. H::st:Lon of' intention than 
many acb~ of cnjoy.r.nnt 11

• 

Consequently, the Common,,real tll may rebut by evidence 
that there has been a dedication of a road i;o the 
public. Such evidence would consist, if avai l able, 
of the placing o~ restrictive notices on a road, the 
placin g of a barrier across a road, or any act incon­
sisteLt with a dedj.cation . 
If the Commonweal th can adduce evidence of its intention 
not to create higlnva ys as regards these particular 
place s - that i s , if the Connnonwea lth could prove 
there 1vas no animus dedicandi - then, of course , these 
places are not higln,rays . 

A high,,ray cannot be dedicated for u .linli ted time, 
althoug h by s t a tute a highHay may be created to l ast 
only for a limj.t e d period. Conseque ntly, once a 
higlmuy ha s been dedicated, it 1..rill remain a higlYW<1.y 
until by statute it is closed or changed . 

The question of the Commorn;~eal th ' s liability in 
respect o :f a person using a private thoroughfctre 
depends upon a nun:ber of factors . I as.sume you mean 
by a 11 private thoroughfare " a x·o ad over ,.,hich the 
Commonwealth p ennit s members of the public to travel 
as an act of grace only, the road not being a high,va.y. 
The Common,,real th , as the O"\vner of the land over \vhi ch 
the private thorour;h -fare l'UIW, is ~-n the sc:.mo position 
as regards liabil i ty as a n y private owner of land . 
An invitee -- that is, a pel~ son '"h o e Hters upon the 
private thorouc;hf'a.re on the express or implied invitation 
of the Co mmon,,•ealth f'or the purpose oj: some ma tter 
o f common interest beb·reen him and the Co mmon1vealth -
is e n titled to expect that, provided h e takes reasonable 
care for h is own safety and us1~s the thorougll :fare 
reasonably, the Commonwea lth '"ill take reasonable 
care to prevent d a mage arisin g from a ny unu ~ ual dangc J~ 

oi' t h e thorough:Care of' 1·1hi ch it kno,vs or ought to know. 
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A licen see - that is, a person Hho h as a p e nn:L ssion 
t o u se the private tlwron&h:fare - t a ke s t h e l;horon gh .fara 
as h e :finds it. HoHever, the owner o.f the t horo u ghf'are 
must warn the lice n see o:f any concealed d a nger ,,,hich 
ho knows is pre sen t :in tho tlwro ughf'are . 

A tresp asser c a n expec t no care or warning with 
regard to the d a ngerou s state o:f the thoroughf'are' 
except that the owne r of the thoro ughfaro must not 
create d a n g ers intent:t'onally for him . 

~--

Gene r a lly , on the ques tion of dedication I me ntion 
the provisions of sec tion 54 o:f the Lands Ac qui 9i tion 
Act which enables the Governor--General, by proclamation, 
to d e dicate land vested in the Commonwealth for a 
public purpose . 

(2) Future roads 
---~------

Q . ~[n relation to roads which ma y be constructed in the 
Territory in the future, you may think some form of 
dedicati·on is desirable s o as to clarif'y the pos i t:Lon 
in each case. If thi s is so , wha t are the n ecessary 
elements to be included in s u c h l egislation? Does 
the city plan as gazetted have any e:f:fect on the 
power to set a sid e a road for p~Jlic purposes? 

A. I have me ntioned previously that roads may b e dedicated 
by s t a tute . 'vheth er you deem l egislation desirable 
to d edicate roads in this manner is a question o f policy
and on e for your Departme nt to d e c ide . Hm·wver , I 
think that leg i s l at i on could a ss i s t materially in 
avoiding some of the con:fusion that now exi s ts . I 
would of'fer a suggestion , there :Core , tha t a p l ar of' 
the A.C . T. be prepar ed s howing a ll existing roads. 
All those road s you desire to b e public roads could 
b e mark e d, a n d , by mean s of an Or dinance, the roads 
on the plan so marlce d would b e d e emed to be public 
roads . Th e Ordinance could al s o ma ke p rovi s ion for 
future roads to be i n cluded in the plan b y mean s of 
a gazcttal notice or otherwise . 

By virtu e of tho provisions of' sec tion .4 of tho 
Seat of Government (Admini si::r-ation ) Act 1 92 l~, " the 
Minister s h a ll publi s h i n t h e Ga ze t te a plan of the 
layout o f the city of Canbcr:;: a and its e Hvirons " . 
A pla n ,,,as prepare d a nd pP1Jli s h e cl in the Gaz ette of 
Novemb e r , 1925 . The Seat of' Govc~ rnment ( Admini s t ration) 
Act 192L1 was r epea led l>y the Son t of Gov ern111e nt ( Ad.mi.r,··· 
i stration) Act 1930 , but by se c tion ·12 A of' t h e lattor 
Act 11 the Mini s t 0r rna y . .. mo d:i. :fy o r vary tho r; l a n and 
the layout of the city of Canberr a and its environs 
publ ish ed in the Gazette. 

J-Io'''e ver, a study of the original plan do es not, in 
the abs e n ce o :f a l e gend , rev0a l any roads . The plan 
i s a layout o f tho ci t y only, and :i.n my opinion, tlo e s 
not purport to croa t e a ny public :r-oad s . I think that 
t b e pla n c ould be u s od a s s ome s upportinG' evide n ce o:f' 
the fact o:f the Co mmorn"e a lth 1 s il'itontion 

· 
to u<~ di c o 

roads . if
at
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Q. The Roads a nd Public P l aces Ordinance provide s at 
present :for tllH te mporary clo s ure o:f roads. Do yo u 
envi s age a ny particular ob s tacles Hhicll \voulcl 
h ave to be avoided in :fra ming p rovisions covering 
the permanent closure of· roads? Hha t is the significan c
of' a ch ange in tlH.1 city p.lan 1vhi ch involves the closure 
of' a road? 1vo nld any complications arise in the case 
of roads construc t ed before the Territory Has taken 
over fro m the State""pf ..... Ne'" South Wales ? 

A. At common l a w, once a road h as been dedicated to the 
public it ,,,ould require l egislation to close tha t 
road. The Roads a n d Public Places Ordinance 19J7, 
by virtue of' the provisions of' sections l1 and 5 , 
enables t h e Minister , s ubject to certain conditions, 
both temporarily to c l ose a road and also to provide 
:for a temporary road in sub stitution for the road 
s o closed. I cannot see any inconsi~tency in these 
sections with section 12A . . oi' tho Seat o.f Governmen:t 
(Admi n istration) Act 19 10-1947 . 

Tl1e p rovision s of' section 12A . o f' the Seat of 
Gove r nment ( Administration) Act 19 10- 19 h7 are not 
eas y to interpret . The ~lini ster may only modify 
the plan of' the layout and may only construct future 
works in accordance 1vi th the pla n. Ho wever , s ub­
section (4.) of' sec tion 12A. does say that " t h e 
Mini ster s h all not d epart from or do a nything incon­
sistent with the pla n 6f the city publi s h ed in t h e 
Gazette with such modifica tions or variations as have 
b een ma de prior to the date of' the commencement of' 
this section'' · It would seem that the only inference 
tha t can be dra 1vn f'row s ub- section (4.) is tha t a ny 
'"ork to b e dono regarding Canberra 1 s l ayout can only 
b e done in accord ance with the plan . 

Consequently, i:f the plan is v a rj_ed by a road being 
deleted fro m t h e plan, th e n the e ffect o:f such 
deletion is that the road as a road no longer exi sts . 

As regards roads cons truct e d before the Territory 
Has taken Qver from the State o:f Ne 1v So'llth 11rales , 
I assume that you refer t o ro a d s outside the area 
covered by the c.i ty plan . The general rules of' 
d edication , as mentioned before , apply to such roads . 

~[t follow s from the above that a road included in the 
city plan cannot , in the absence of' express leg i s l at:i.o r1, 
be permanently closed. However , the road can b e 
p erma n ently closed by a variation in the city plan 
d eleting t h e road . 

Con cerning roads outside the c ity plan, if' they have 
already b een dedicated to t h e public , it will n eed 
s t atutory authority to c l ose them. Thi s a u ·t hority may 
b e found j_n the New South \Vales Public Roads Act 1902 , 
in its application to the A. C.T. 

·- 6 -
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Q. There is· in each of' tllo leases of' the propcn~tio s 
in Civic Centre, which are included in the blocks 
known as Melbo u rne Buildings a nd Sydnuy Buildings , 
a clause in which the l essee agrees to con s truct a 
footway , to maintaj.n this footway, and to permit the 
u se of it by members of the public . Your attention 
is drawn to the notification of intention to auction 
certain of these lease-s , Hh:i.ch notif'ication ,,•as 
contained in Gazettt'No . 29 dated 19 March, 1927. 
This notice contained the follo,ving sentence: "Each 
lessee is required to permit pedestrian tra£f'ic 
over and through the arcade , except any portion thereof 
required for s upport in accordance with the building 
plan. 11 It :Ls this arcade '"hich is ref'errecl to in the 
l ease agreement as a footway. The Commornvenl th 
provide s another footpath outside the colonnades , 
Could you please advise '"hether, in vie''' of tho use 
of thi s foot,,•ay on leased l and by the gen eral public 
as a footpath for p edestrian traffic u sing the 
public street, the Commorn·Teal th could incur any 
liability to persons using it ? 

A. On the information supplied concerning the arcade 
or :footpath around Melbourne Buildings and Sydney 
Buildings, I do not think that the Commomveal th ,.,ould 
incur any J.ia bili t y to pert::;ons using it. HoHever, 
b efore expressing any d e finite opinion on this question , 
I should like to see a · copy of one of the lease s 
concerned. 

Q. In certain areas of the city there are footpaths running
through grassed areas in public places outside the 
boundaries of' public streets. Could you please advise 
the relationship be bveen the Common,veal th and persons 
u sing the footpaths? If the liability of' the Common­
wealth is greater than that of a highway authority , 
,,,ould there be any clii'f:Lcul ty in limi t:Lng this 
liability in laH? 

A. As regards these footpaths , the position is still 
,.,he ther the Common,veal th has dedicated J.;h e m to the 
public as liigh,,•ays . Similar rules as regards 
d(~dicat:Lon apply alike to roads and footpaths . I:f 
the footpath s ar·e not highways, the Common\veal th is 
in the same position concerning liability to persons 
u s:i.ng them a s a private 01V11.er of land is in 'connex.i.on 
Hith people u s ing hi s land. If the footpath s are not 
in fact highways, you might think it desirable by 
Ordi n ance to declare them as such . 

q , In the opinion ~ubmitted in relation to Hamsharc v . 
Lacey and the CormuonHoal tll , counse l ma de certain 
observations as to the position of the Commonwealth as 
a higl.nvay authoJ:'i ty, 1vo uld it b e po ss:L ble to con-· 
stitute the Commomvealth or a n individual department 
as a highway a uthority :for the Terri ·tory? Ti' so , Hllat 
provi s ions mus t be macle ? Would :JJ be possible to 
give to the legi s lation retrospective e :ffect so as 

- ? -· 
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to avoid t he possibility of ac t ion being t a lcen hy 
any p erson i'or injury sus t ained pri or to the 1na king 
of the l egislation? It may b e that the provi s i o n s 
of the National Capital Developme n t Co mmiss ion .Act 
19 57 1vou ld 1wed con sid e rn. tion i n relation. to the matter. 

A. l can see n o reason why an individua l government 
departme nt s hould not by statute be cons tituted a 
higlnvay a uthor:L ty f'or the A. C. T. However , the 
higlnvay authority , if . ..-o..ppo:Lnt e d, would :I think be 
.linli ted to a certaifT ... extent by the implicat ion s of 
the city pla n a nd po ssibly by th e Na tional Capi t a l 
Development Commission . 

The Commi ssion ma y provide or arrange for the 
provision of roa d s within the A . C.T. in pursuance 
of its function s ; that is, the pla nning , development 
and construction of the city of Canberra . Presuma bly, 
before the Commi ssion constructed a road, it would 
assume cont:rol of the area over ,,,hich the road 1vas to 
be constructed, As control l er or occupier of' the road, 
at l east . until the Commi s sion h a nded it over , I . think 
the Commission could he ljable to u ser s of that road. 

I mention that a h igh1·1ay authority is not liable f'or 
injurie s cau sed to u sers of a high1vay by its own 
non- fea sance - tha t i s , non- repa i r to the s u r:.'.'ace -
but only for any act of mi sfeasance by wh ich the b.igh­
way i s rendere d dange rous . 

Although it i s possible to g i ve retrospective effec t 
b y legislation to a highway a uthority a n d to public 
higln,rays , it i s undesirable that this should he done. 
However , it is a ma tter of p olicy f'or your De partment 
to d etermine . 

(6) 

Q. The streets in most areas of Canberra are quite c J.early 
d efin ed . They a re bounded by distinct property l ines 
a nd are made up of the road1vay , a footpath a nd a nature 
strip . There a re, ho1ve v er, numerous exceptions ; for 
exampl e , Co rnmornveaJ. th Avenue, 1vhere the..., p ropert y lines 
are not appa r e nt fro m the ground, a nd, in addi tion to 
the bas i c e l e ment s of' a hi gh,vay , there are pla ntation s 
in the middle o~ the roadway . Could you please advise ~ 

Q.( a )(i) 'vhether t h e "lvhole area from property l i ne to proper ty 
line , including n a ture strips , pla ntation s etc ., is 
include d in a highway v.t law? 

Q.(a)(ii) If so , wha t is the e xtent o f' the h ighway when the 
property lines are not clearly apparent ( as in 
Common,vea l t h Ave nue)? a nd 

Q.(a)(iii ) presUJning that a highway i s con structed to include a 
:fo o tpath, carriagEn,ray , e i~c ., i s t h ere any lim:i.tat:i.on 
o f th.e po1ver o:f the high,·my a uthority to al tor the 
s tructure of t h e hi glnvay - for exautp .l. e , to t a k e a Hay 
the footp a tb on one sid e a ncl to l/ :i.-nclude :i. t a s part of' 
the carria c;eway ? 
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lvhat is the liability of' the Comlllom,realth to 
perso11s u sing-: 

Nature strips unprepa red except :for planted trees? 

Nature strips developed by the Commornveal th :for 
purposes other than as a highway? 

Nature strips d eveloped or maintained by private 
persons with the tacj_~~a..... pproval o:f the Commonwealth? 

Wl1at is the liability o:f a private person to people 
using a nature strip ,,,hich that person has developed, 
is developing, or is maintaining with the tacit 
approval o:f the Commornveal th? 

The 1vidth o:f a highway which has been dedica ted, or 
is presumed to have b een dedicated, is in all cases 
a question o:f i'ac t. It has been reported that "in 
the :first place , a highw~~.y may exist which is not 
metalled road at all ; but generally a p art i s . 
metalled and a p art kept which i s not hard road; 
and in general, ,,,hen the higln,ray is bet1,reen t1v0 :fences 
o:f the ground - that is, between the :fences - it is 
presumably dedicated as a higln,ray unles s the nature 
o:f the ground or other circum s tances rebut that 
presumption". (Easton v . Rich1110nd High1vay Board .) 

A h:Lglnvay is a thoroughfare 1vhich is open to a ll the 
Queen's subjects , and generally, 1~1ere the nature o:f 
the hig lnvay permits , includes a right o:f vehicular 
tra:f:fic }Jassin g over it. I think that the v ery nature 
o:f nature strips and plantations would rebut any 
pre s umption o:f dedication in :favour o:f a highway. 

The extent of' a high1v-ay being a question of :fact 
depends entire ly upon t he individual circumstances 
o:f the higlnvay concerned, but in general terms , assuming 
there h as been a dedication, 1Wuld include that area 
o:f the road, excludj_ng plantation s ru~d nature strips, 
over which the public has e n joyed the :eight of passing 
and re-passing f'or a long period of' time . 

A . ( a) (iii) I have mentioned previously that once a high1vay ha s 
been dedicated to the public it remains a highway 
until closed by ·some leg:i. slation . That being so , 
in the absence of legislation , a piece of the bigh,,ray 
cannot be taken so as to f'orm a footpath. Ho1vever , 
1vhere a f'ootpath as u sed in the sense of' being that 
piece or land between property lines a nd the road 
proper h as not been d e dicated as a hi~1way, I can 
see no r eason Hhy the footpath or a portion of it 
cannot b e jo i n ed to the highway . As regards the 
portion add ed to the hi~1way , it will still remain , 
in the absenc e of lec;islation or express dedication , 
a question o:f :fact j_f' and when it will be dedicated 
to the pnblic as a high,,•ay . 

A . (b) Concerning nature strip s , I assume that you rerer to 
tho se port:ions of' l and ow1.ed by -the Co ulmomv-ealth and 
not leased by it to any perf; on u.;{d which arc either 
d eveloped by the Commonwealth or d eveloped by some 
pers on ,d_ th the approval of the Common,veal th . 
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A. (b) ( i) ··and (b) ( ii) -

The liability of the Coutmom~ealth to p e r sons u s ing 
nature s trips is , in my opinion, the same as is 
borne by a private O\vncr o:f land to persons u s ing 
that land. 

A.(b)(iii) and (c) -

The liability to me ml_;?ifrs of the public 1vould , ·of 
course , depend upo n-\""the pal~ticular circumstan ces of 
each case . Howe ver, in general, liability, in my 
opinion, would be the same as in (b)( i ) a nd (ii) 
above, on the ground that the private pers on 
developing the n a ture strip 1-.rould be presume d to 
be acting as agent for the Commonwealth in so doing. 
The private p erson ,.;ould, in my opinion, be lia ble 
in some cases s part icularly 1vhere the private person 
did some po si t ive act nc· t a ·J.thor:i. zed by the Comr.torn.,rea l t h 
1vhereby a p asser-by might be jnjured; for example, 
digging on:lleav i n g a hole uncovere d in the nature strip 
'"hereby a p erson passing by and '"i thout any neglige nc e 
on h:i.s part 1.;ould be injured. 

(7) parking are~ 

Q . There are throughout the Terri tox·y vari ous parking 
area s p r ovide d by the Common,ve al th. These may be 
classified generalJ.y as follows: 

( a ) Off stree t areas -
~-·------

These include t h e a rea a t Civic Centre l>ounded 
by L ondo n Circuit , and the area off Mort Str eet , 
the l a tter b e ing constructed specially for the 
purpo se . 

(b) On street areas -

The se include -

(i) those areas li s t e d in the Seco nd Sch edu l e 
of the Motor Traffic Regulations ; 

(ii) th~se ,,•hich, though not covered by the 
Regulation s , arc speC'if:Lcally provide d 
for u se as parking areas - :for exan1ple , 
a t Garema Place, ,,•hi ch is s p ecially 
constructed even to the point of h a ving 
laid out thereon spec i al p arking bays a n d 
areas set as i de in the centre plots i n 
We ntworth Ave nue ; a nd 

(ii i) tho se areas Hhich, though not s p ec i a l l y 
p repared a s pa~cing areas , are u s ed as 
s u c h by motori s t s '"ithou·t o bj ection s b eing 
ra.ise<l by the De pa.rtme nt ·- :for exa n1ple s 

t h e pl a ntation area in Lilll e s ton e Avenue, 
i lluue cl i a te l y in front o :f , the Ain s lie R e x 
llo te l 1 a nd the s i mi J:'a r are a i n Ca nbe rra 
Ave nue imme diate ly ~'fn :front oi' the Hotel 
Wc~Ll i n g ton , 
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Could you vleus c advise ,,,hat duties nncl 
liabilitie s a rc incurred l>y the CouJIIIOn\veal th as a 
result o1 "t h e provi s ions of' the p a rtj cular parking 
areas and a s a result of t h e use of' the other areas 
by motorists ,,.:L thout ob j ection by the Co mmon,ve<al th · 
Would a ny difficulty h e encountere d in limiting these 
lia bilities i n law? 

A. Motorists mu s t take parking areas as they find the m, 
and, providing the par1ein g areas do not constitute 
a traffic h azard and ... are n ot d a n gerous and are 
reason ably cons tructed for the u se to which tl1ey are 
put, n o liability a ttaches to the Com11wnwealth. 

(R .L . ODUJH) 
Deputy Crown Solicitor ( A. C . T .) 

(.! 
tl' 
~'r; '• 
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PART I - THE COMMON LA'd 

It may be a useful introducU.on and explanatory 

background to this paper to outline the provisions of the Common 

Law with respect to highways. 

Contrary to popular belief, a hi ghway is not merely 

a major road. A highway comprises all portions of land over 

which every subject of the CrO\•m may lawfully pass. The essent~al 

1feature of a highway is tha~ it should be open to all members of 

the public. So this def:i,nition excludes land over which a man 

may pass by virtue only of a licence personal to himself, or in 

the exercise of his right as the owner or occupier of that land. 

THE RIGH'I' OF THE PUBLIC IN A HI GHVTAY 

l st VIE\"/: Some cases describe the public's right in a highway 

as an easement of passage only - a right of passing and repassine:; . 

This definition would explain the prohibition a gainst racing on 

the highway: motor speed trialf? held on the highway have been 

adjudged nuisance. Accepting this definition, t here is no r i g...h t 

on the part of the general public to hold meetings on a highway 

for a party can only justi fy passing along, and not being in , a 

highway. 

2nd VIEV: A public road or highway is not an ea sement : an 

easement must b e connected Hith a dominant and servient tenement . 

In the ca se of a highway, ther e is no dominant tenement and t h e 

law do es not recognize an easement in gro s s . On this s econd v iew, 

a public road or hi ghway is a dedica tion to the pub l ic of the 

occupati on of the surfa ce of the land f or ·the purpose of pa s aing 

and repassing . Of course , th i s defi niti on excludes thoue 

ac tivities menti oned in the first def.ini ti on. 
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THE 0\'/NETI RE'rAINS OCCUPATION OF A HIGHWAY 

Subject to this rieht of the public to pass and r epass 

on the hi ghvray , the ovmer of the soil in general remaj.ns the 

occupier of it and , as such , may maintain trespass against any 

member of the public who acts in excess of his right . If a 

person is upon the hi ghway for purposes other than its use as a 

highway, he is a trespasser . 

CUL--DE- SAC 

I t used to be doubted that a cul-de-sac (or way c l osed 

at one en~) could be a hi ghway for it did not con£orm to the 

ideas of "passing and repassing" and, possibl y ' "open to the use 

of all the pub l ic 11 • However, expenditure of public money for 

r epairing , cl eaning, lighting etc . , coupled with evidence of use , 

is s t rong evidence from which dedication may be inferred . 

BRIDGES 

A bridge which has been dedicated to and used by the 

publ ic does not differ from an ordinary road in so far as the 

public right of pass age . Similarly , a highway whi ch crosses a 

river by means of a ford, or a·public foot path which crosses a 

s tream by means of stepping-stones , does not thereby ceas e to be 

a highway . 

DEFINITIONS UNDER OTHER HIGHv!AY ACTS 

Under the Hi ghway Act 1835 , s . 5: 

11 Hi ghways mean all roads, bridges, carriageways, 

cartways , bridleways , footways , causeways , 

churchways and paverncnts . 11 

By the Highways Act 1959 , s . 294 

11 
• • • •• • • where a hig!l\·my pasr:;cs over a br.i.dge 

or through a tunnel, that bridge or tunnel 

is to be taken for th e purposes of the Act 

t o be a part of the high\'JO.Y . 11 
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The ' l959 def.inition, apart from including " tunnels" to mean 

hi·ghways , adopts the 1835 definition of a highway . 

Common to all areas mentioned in the definitions is 

this idea of "passing and repassing". It is this concept of 

movement which distinguishes a hi ghway from other public places 

such as a square, public courtyard or carpark . The def inition 

of hi ghway , road, street, etc . can vary widely , depending on the 

district with houses on both sides , or at leas t on one side . 

(per Lord Selbourne L. C. in Robinson v Loc a l Board of Barton 

(1883) 8 App . Cas. 798) . The Public Health Act 1875 extends the 

traditional definition of "street 11 with almost caval i er abandon : 

"streei! includes any highway ............ . 

and any publ ic bridge , any road , land , 

footway , square , court, alley or passage -

whe ther thoroughfar~ or not'' . 

Of course, the definition of street used in any Public Health 

Act must necessari ly be used in a special , almost artificial 

sense , since such an Act must seek to define every possibl e 

passageway so as to enforce health r egulati ons in every no ok and 

cranny . A Hi ghways Act or Public Roads Act serves a different 

purpose . It merely has to define highway in normally acceptable 

terms s o as to protect the rights of the authoriti e s and hi ghway 

users . 

The various statutes on hi ghways appear t o take thi.s 

approa.ch ," They defi.ne hi gh\·my , more or l ess :i. n the terms of s 5 

of the Hi gh\'!ay Ac t 1835 , leaving the defini tion of "stree t " t o 

the Common Law which , it is subllli tted, is c o..tTectly embodi eel i n 

Lord Selbourne ' s definition in Hobins on ' s Ca:::; o , 
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~ESP6NSIBILITY FOR REPAIR 

Prior to the 1870's the traditi onal burden of repair 

lay with private ovmers and authorities . '~f.lhere developed a new 

class of high\'iaY in the 1870 ' s called a "main road" the 

introduction of which saw the burden of r epair shift onto highway 

authoritie s - the county councils . 

CREATION OF HIGH\·/AYS 

A road may be created in three ways : 

(a) Statute; 

(b) Dedication - the gr ant , either express or 

impli ed , of a right of way to t he public 

over private property; 

(c) Prescription - the vesting of a r i ght by 

r eason of l apse of time. It s eems to be 

commensurate wi th "presumed dedication". 

A. CREATION BY STATUTE 

A road which is already in existence may be direct l y 

created a hi ghway by Act of P?-rliament and no act on the part 

of the public is needed to supplement t he for ce of the statute. 

B. CREA'.PION BY DEDICATION 

With the exception of hj_ ghways created under statute , 

no highway can be created except : 

(i) by dedication (express or presumed) ; 

(i i) by th e 0\·mer of the l and; 

(ii i ) of a right of passage over it ; 

(iv ) to the publi c at large ; 

(v) the acceptance of that ri gh t by the public . 

The general principal is tha t no one but the ovmer of 

t he fee simple mny dedicate , because the r ight given to the -publ5.c 

is a right in perpetuity . 

4 
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C. PRI•:SCRIPTION OR PRESUNED DEDICA'l'ION . -
\'/here there is no direct evidence as to the owner's 

I 

intention, an animus dedicandi may be presumed . The l ength of 

time ·during which the use must exist in order to raise the 

presumption varies with circumstances . Six years has been held 

a sufficient tirne . 

BOUNDARIES AND THE AREAS OF HIGH\'/AYS 

The right of passage or v1ay, unless there be evidence 

to the contrary, extends to-the whole space between the fences. 
I 

The public are entitled to use this entire area as a highway and 

are not confined to those parts which may be metall ed or kept in 

order for the more convenient use of carriages and foot passengers . 

SED QUAERE: Does this definition allow vehicles to overtake on 

the unsea led portion of a road? The overriding provisions of 

s56 of the Motor Traffic Ordinance would s eem to be paramount to 

the Common Law on this point. 

r D 
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PAR1' II - APPLICATION OF THE COfii110N LA\'/ IN 
THE A. C.T. 

A. CREATION OF ROADS 

A road may be created by Statute or dedication -

express, . implied or presumed. 

CREATION BY STATUTE 

A highway can only be created under Statute by a 

Highv1ay Authority . Under Section one of the British Highways 

Act 1959 the Ninister of Transport and Civil Aviation is made 

the highway authority for certain roads. A borough council is 

created the highway authority for borough roads and a county 

council for council roads . 

The question ari ses whether there is a Hi ghway Authority 

for A. C. T. roads. 

Section 14 (1) (d) of the Seat of Government 

(Administration) Act 1924 empowered the Federal Capital Conunission 

to construct, maintain and control roads. The Federal Capital 

Conunission, then, was a properly const.i tuted Highway .Authority . 

The Seat of Government (Administration) Act 1930 , Section 4, 

repealed the 1924 Act and , thereafter , the Commonwealth was given 

no spe cif ic powers in respect of roads in the ~erritory . 

Therefore the Commonwealth is not in the ordinary position of an 

authority authorised by Statute to construct , m~int~in and control 

roads . 1'here is only very slim authority in some old l.'nglish cases 

to support the tenuous vi ew that a hi ghway authority can be 

presumed from all t he circumstances. The better view , it i s 

submitted , ~ is that an Authority can only be created by Statute and 

a properly created Author j_ ty , only , can create .roads by St atute . 

I t would s eem tha t there i s no such Authority for the A. C. T. and 

roads a nd hj_gh vmys in the 1'erri tory cannot be created by Statute . 
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There are two disadvantages of not having any Highway 

Authority for the A.C.T. Firstly, where a hi ghway is created 

by Statute , no act on the part of the public is needed to 

supplement the force of the statute . This question of acceptance 

by the public (which must be established where a road is created 

by dedication) could hinge on involved fact evidence . The creation 

of a highway by Statute dispenses with such evidentiary involve-

ments . Similarly, the possibly complex ques tion of animus 

dedicandi is di spensed with -when a highway has been created by 

Statute . 

The second disadvantage was re-stated by Dixon, J 

(as he then \vas) in Buckle v Bayswater Road Board (57 CLR 259 at 281.) 

His Honour pointed to the well-established principle that a 

properly appointed Hi ghway Authority is only liable to an injured 

highway user for the Authority's misfeasance . Misfeasance is an 

active interference with the highway . Illustrations of misfeasance 

are the placing of obstacles or· construction materials on the road 

or digging a hole in the road . An Authority is likevti.se liable 

for damage resulting from i ts negligence in the actual construction 

of a highway or in the actual making of r epairs . An Authority is 

not li.able for nonfeasance or for failure to repair a r oad which 

has been allowed to fall into di srepair . It matters not that the 

road was created by statute or dedication. 

ln the A.C.T . , however , there is no properly appointed 

FH ghvtay Authority and it see1ns the Comu1onv1eal th is liable to a road. 

user for those injuries resulting from both the r:Jisfeasance and 

non-feasauce of the Conunonweal th . It i.s probably stating the 

obvious to say tha t it i.s hi ghly desirable, ue_cause of these 

wi.der l.i abili ti es attaching to the Colllrnonv1ea1 th, to appoint a 

Highway Authori t y under any nevt lec;islation. 

7 
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CREATION BY DEDICATION 

In the absence of any Highway Authority for the A.C.T., 

a road in the Territory can only be created by a dedication -

express, implied or presumed. 

Any act which shows that the owner . of land (the 

Commor].wealth) desires to give the public a right of passage over 

the land is effective as a dedication. R v Lloyd stated the effect 

of a dedication in another way : 

11 if the owner of soil throv1s open a passage 

and neither marks by any visible distinction 

that he means to preserve all his rights 

over it, nor excludes persons from passing 

through it by a positive prohibition, he 

shall be presumed to have dedicated it to 

the public . " 

The dedication is complete when the road is accepted by the public 

as such . 

Dedication need not be express; it may be presumed 

from the fact of the enjoyment of a public road for a great length 

of time. The length of time varies with the circumstances e.g. 

who has maintained and repaired the road . It would seem that 

those roads taken over by the Comtnonvwalth from the State of 

N.S.W . in 1910 are, by virtue of thei r lon g un~nterrupted user 

by the public, roads dedica t ed as highways. 'fhe same conclusion 

can be made with r egard to rural roads but a s li ghtly different 

position may apply to roads in the Ci ty Area . 

It is doubtful tha t roads in the City Area have been 

created by express dedication under the City Plan. By Sec ·tion 4 

of the Seat oi' Government (Administration) Act 1924 the Hinj.ster 

was required to publish in the Ga~ettc a plan of the layout of 

the City of C<mbe:tra and environs . ~L'h.is Act \·tas subsequently 

8 
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rep~aled by the Seat of Government (Admi nistration) Act 1930 

whi ch empo\'lered the f1inister to vary the plan and layout of 

Canberra and environs . This plan does not purport , nor is i t 

empowered , to dedicate roads to the public . It merely sets out 

the layout of Canberra ( inc l uding roads). The plan may be varied 

in a prescribed manner . The resul t, it i s submitted , is that the 

Ci ty Plan does not expres~ dedicate public roads . However, 

the City Pl an together with the other circumstances - long user 

of each indivi dual road , the fact that the Commonwealth designed 

and continues t o repair and maintain each road - raises a strong 

presumption of dedication. 

The pos i tion would seem to be that the three categories 

of Roads in t he A. C.T . - roads acquired by the Commonwealth from 

the State of N. S. W., rural roads and roads in the City Area are 

pr operly created public roads under the common l aw by presumed 

dedication. This finding is not alto gether satisfactory for to 

determine whether a road in t he A. C. T. is a highway reference must 

b e made to circumstancessurrounding each road . 

The best solution would s eem to be for the Commonwealth, 

by an Ordinance , to provide that all roads on the City l)lan at a 

certain date shall be deemed to be public roads . Jmy future road 

i nclusions on the Plan shall be deemed dedications of these 

addi tional roads . The roads will then have beeri created by 

expres~ dedication and matters of interpretat.ion to decide animus 

dedicandi and acceptance must no longer be examined . In this way 

the legislature will r ecognize the City Plan , inter alia , as the 

formal ins-trument by which public roads are ·ded.icated . 

Proble:-:1 i\reas 

Othe r thoroughfares are not so easily classified as 

highways under the conm10n lm·t. Such areas are , for example : 

the roads into Harman , the n.A.A . F . ;;tation at Fairbai rn and H. fi . C. 

{ .,.. .. , 
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Duntroon; those parking areas and laneways behind buildings in 

Civic . 

No roads in the A.C . T., it has been submitted, have 

been created by express dedication. The nature of these 

thoroughfares and an animus dedicandi can only be ascertained from 

all the circumstances which apply t o each. It has been said that 

a single act of interruption by the ovmer is of much more wei ght 

upon the Question of intention than many acts of enjoyment. 

ConseQuently, the Commonv1eal-th may rebut a suggestion that a road 

has been dedicated to the public by appropriate evidence . Such 

evidence may be the placement of a barrier across a road or the 

placement of restrictive notices on a road. This would dispose of 

those roads into Harman, Fairbairn and Duntroon as "private 

thoroughfares " - roads over which the Commom·1eal th permits members 

of the public to travel as an act of grace only. The roads are not 

high·ways. 

However other prima facie private thoroughfares may, 

in fact, be highvmys . Special mention is made of tho se lanes 

behind buildings in Civic e.g. the Melbourne and Sydney Buildings . 

The Commom·1eal th has erected parking signs to control traffi c 

congestion in these spaces and such evidence supports an intention 

by the Commonwealth to dedicate these areas to the public. It is 

open to the Commonwealth to rebut this evid ence .and. show the public 

may use these areas by an act of grace only. The exampl e does tend 

to illustrate, however, t he possible confusion and embarrassment 

in vthich the Commonweal th could find itself by its continued 

failure to expressly dedicate hi,~ways . 
·~ 

Finally, mention should be made of car-parks in the 

A. C. T. 1'he common la\'1 definitions of a "high\'lay" include stre (: ts , 

alJ.eys , lanes, thoroughfares , bridges , footpaths e tc. The co1nmon 
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activity on all these areas is "passing and repassing". That 

is.the purpose for their existences - to provide a means of 

11 passing and repassing". For this reason it used to be doubted 

that a cul-de-sac could be a high'.vay. The main purpose of a 

car-park, axiomatically enough , is to park cars. It is only 

ancillary to. this purpose that cars can pass and repass . Noreover 

it would be difficult to establish by evidence t hat the Common-

wealth intended to dedicate a car-park as a highway. 

B. PHYSICAL AREA OF A HIGHV/AY 

The physical area of a highway i s a question of fact 

in each case. It is not restricted to those parts which are 

metalled or kept in order for the more convenient use of 

carriages or foot passengers. The whole part of any road is 

dedicated as the highway "unless the nature of the ground or 

other circumstances r ebut that presumption .'' (Easton v Richmond 

Highway Board). Moreover, the cases show that a highway is meant 

for passing and repassing . 

These two factors would support a find ing that the very 

nature of nature strips and pl antations in the centre of many 

Canberra roads would rebu~ any presumption that they .are dedicated 

as part of a highway. On the other hand, and using the same 

sources of common law, nature strips adjoining a road and tended 

by a lessee (and in the absence of footpaths) would seem t o be 

hi ghways v1hich are open to pedestrian members of the public . A 

lessee who tends a nat_ure strip would appear to be an agent for 

the Commonv1eal th who , in t ur n , is liable for the non-feasance of 

its agent. However , if the lessee were to dig a hole and leave 

it uncovered , \·!hereby a passer .. · by were j n;j ured , the Common Health 

vtonJ.d not be liable for the a gEmt ' s act of mi sfeas ance . 

Along some major routes e . g . Belconnen way, areas are 

set asid e as reservations where it is envisaged the route will 
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have to be v1idened at some later date. It may be useful to 

define a highway so as to include a term such as "areas set 

1 aside as road reserves " in the interpretation clause of any future 

highway legislation. 

C. ROAD CLOSURES 

The main power to permanently close a public road in 

! the A.C . T. is to be found under Sl 9 of Public Roads Act 1902 . 
I 
1 

The common law only requires an intention to cl ose a road, Sl9 
I 
providing a legislative expression of such an intention . However, 

I -. • 

1 that expression could be further strengthened by providing that 

any road deletions on the Ci ty Pl an are conclusive that the road 

has been permanently closed . 

ArchivesACT Research Guide



' 
I 
I 

I 
1 
I 

I 
I 
I 

-I 

I 
l 

PAR11 III - N. S. \'! , LEGISJ,ATION APPLICABLE '110 
THE AUSTRALIAN CAPITAL TERRITORY 

PUBLIC ROADS ACT 1902 

The purpose and scope of this Act seems to be 

succinctly summarised in the preamble: 

"An Act to consolidate the Acts relating to 

the opening closing survey altering and 

improving of Roads and the alignment and 

alteration of the alignment of Streets in 

rJiunicipali tieS, II -

It is submitted that the Act does not purport to extend 

beyond t hose boundari es stated in the preamble . 

TERrfJS 

The Seat of Government Acceptanc e Act 1909 by s . 6 

provides: 

11 Subj ect to thi s Act, all lm•IS in fo rce in 

the Territory immediately before the proclaimed 

day (1 January 1911) shall , so far as appl icable , 

c ontinue in force until other provis i on is made . 11 

Taken as a whole, the Act was applicable to t he needs 

and na ture of the Territory as at 31 December 1910, notwithstanding 

that many of the terms used throughout the Act could not and cannot 

be equated with past and existing administrative machinery in the 

Australian Capital Territory. Although i t seems an Act must be 

viewed .in toto to decide its appli.cabili ty under s . 6 (and which 

view supports the applicability of the Act to the Territory) it 

is proposed to show th at a number of the terms used throughout 

the Act are neither applicable nor interchangeable . ~-'heir 

conti nued u se could cause proble~s of interpretati on . 

Terms such as Governor, Ga?.ettc , i1:ini ster , etc . cause 

no concern. They are clearly interchangeabl e wit}l Governor-General, 
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Commonwealth Gazette, the Minister for the Interior etc . Synonyms 

are not so readily found for other terms . 

In the preamble, and elsewhere throughout the Act , the 

term "municipalities" is used . In those sections where the 

word is used (ssl8(2), 24, 27, 28(1)) , liaison is envisaged 

betweefi the Mini ster and the municipal council . Thus in s27 

the Mini~ter, on application by a municipal council, may survey 

and define streets . Can such a relationship be so easily found · 

within the Department of th~Inte~ior? 

Some other terms are not interchangeable : incomplete 

purchase , land agent, Department of Lands , Commissioner for Roads, 

Conditional Lease , local land board, Quarter Sessions. It could 

be argued that by deductive interpre tation the equivalent and 

valid term, expression or procedure can be ascertained for the 

A. C.T . Further , it can be argued, where no equivalent t erm etc. 

existed in the Australian Capital either one of two approaches 

could be taken . Firstly , a very wide interpretation could be 

given to such terms, schemes etc . so that it will be rare t hat 

an A.C.T. equivalent cannot be ascertained . Alternatively, the 

term or machinery in the Act which can find no equivalent in the 

Australian Capital Territory is, to that extent, inapplicable . 

However it is submitted tha t interpretative processes 

can often be costly, involved and unc ertain . It may be of greate r 

benefi t to the Department if the terms and machinery in its 

legislation are more certain and less dependent upon the decisions 

of the Courts . I t would seem , too , that a citizen of the 

Australiaq Capital Territory should be able to ascertain his 

rights and liabi lities more directly and \·lith more certainty 

withou t r ecours e to the Courts in the fj.rst instance . 
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CRO\'nT LANDS 

The expression is used throughout the Act and means 

"land vested in His i·1ajesty and not permanently 

dedicated to any public purpose or granted in fee - simple 

or condition§.lly lea sed ...• " 

A conditional lease, semble , is not the Cro'm Lease 

under which title most lands in the A.C . T. are held from the 

Commonwealth. So it would appear that when the expression "Crovm 

Lands" is Jsed throughout the Act · it means land .retained by the 

Commonwealth and also leased land. Freehold land vrou.ld be 

excluded . 

Examination of the relevant sections of ·the Act shows 

that the very wide definition assigned to "Crown Lands 11 does not 

carry any startling consequences . However , the Comrnomvealth may 

well be concerned that leased land under the Act should be 

included under the description of Crovm Land. Such a definition 

is, at least, anomalous. 

MINISTERIAL DISCRETION 

The Act is studded with instances of ministerial 

discretion. No doubt, great er scope exists for this in New South 

\'/ales . In any case, some of the di.scretions in the Act do not 

directly affect the rights of the citi~en ; they merely facilitate 

the administrative machinery . 

Thus under section 8(i) " .... the Governor may after 

cons1dering any objections .... resurne .... so much land as he thinks 

necessary for the road .... ''· The section directly affects the 

rights of a landholder or any other person affected who , adwittedly, 

can object to the r esumption . However t he section does not 

provide for any formal machinery for the objectio11 to be heard. 
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The Minister, it seems , must only consider an objecti on ; he 

is·not obliged to do more . A similar discreti on appears in 

s8(6). It is all very vrell to say the 1'1inister can be compell ed 

to exerci se his di sc r etion properly by the writs of mandamus or 

/certiorari. It remains tha t the section gives a very \•fide · power 

t o th~ r1inister with only the common l aw checks upon him . It 

would be r easonable to spell out some procedures v1hich the 

:tllinister mu s t follow before he resumes land for road-making 

purposes ahd outline the aggrieved parties ' metl)od of appeal 

from any decision to resume. 

Other examples of discreti ons appea r at : 

sl9(1) - The t1inister may close an unnecessary 

road and provides for ob j ecti ons from 

landholders , which must be heard under 

s20(1) . 

s20(3) Under s20 (3) t he local board is to 

determine the value of the resumed land. 

No explicit avenue of appeal i s provided . 

Other examples of discretion can be found in ssl7 , 28 ( 4) . 

Generally, the Minister ' s powers of discretion under 

the Act are \·fid e . The act does no t spell out any avenue of 

appeal from ei ther an administrative or a ministerial decision ; 

nor does it a ppoint any body to adjudicate a dispute . 

i'HSCELLANEOUS 

s26 provi des for an application by a propr ietor who 

desi r es an access road from an existing road to hi s property . 

The application i s to a Court of Quarter Sessions , the aggrieved 

part y having the right of appeal to the Governor whose decision 

shall be final . There is no provision of t he type contaj_ned in 

the City Area :Leases Ordina nce 1936-19'71 whereby the l1'i.i.nj_ s t er ' s 

certificate of ob jection shall be an entl to the matter . It can 
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...,.e doubted whether s26 of the Act is, therefore, in the best 

planning interests of the Territory even though the final 

decision will rest with the Governor-General. It may be desirable 

to include a section similar to sllA(2)(b) of the City Area 

Leases Ordinance whereby an objection can be taken in the first 

r instance by the Minister on the grounds that such a proposed 

access road would not be in the best planning interests for 

Canberra." One effect of such a protection would be to prevent 

"ribbon" development in the .rural.areas of the Territory . 

Furthermore, s26(6) may place the cart before the horse . 

''/auld it not be more reasonable to provide an appeal fro m the 

Governor to the Courts rather than from the Courts to the 

Governor? This suggestion may have special validity in the 

legislative atmosphere of Canberra. 

s29 of the Act provides that "no suit or action shall 

be maintainable against the Crown for injury or damage resulting 

from any alignment or a.lteratio~ of alignment under this Act ." 

Again, in the legislative atmosphere of the Territory, is such 

a section desirable? 

THE PRACTICAI1 USE OF THE PUBJJIC ROADS ACT 1902 
IN THE TERRI'rORY 

An example of the closure of an unnecessary road under 

sl9 of the Act is given at folios 27-33 of 70/3153. 

The procedure followed in that closure was:­

(i) Approval by the Minis t er for the Interior 

and subsequent ga.zettal in both N. S. W. and 
" Commonwealth Gazettes. 

(ii) A waj_ting perj.od of one month when objections 

may be lodged . 

( i.i.i) Approval by the E'xecuti ve Council of the road 

closure. 
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(iv) Gazettal of approval. 

It could well be argued that it is unnecessary for the 

closure of a roa d situated wholly in the Australian Capital 

Territory to be gazetted in both Commonwealth and N. S .W. State 

publications. There is noth~ng in the Act to suggest that such 

a double procedure is required. If some reason could be found 

for the redundant procedure then the procedure itself is 

cumbersome, ' unsatisfactory and not befitting an independent 

Territory. 

LEASES ORDINANCE 1918-1958 

It would appear that most withdrawals of land for road 

purposes are from rural leases, the great bulk of which are 

granted under the Leases Ordinance 1918- 1958. Regulation 24 of 

the Leases Regulations provides : 

"(1) The I>1inister, by notice in writing to the 

Lessee, may resume any portion of the land 

which is required for any public purposes 

of the Cornmonvreal th: 

Provided, however, that should the lease 

be for a term greater than five years a 

notification of such resumption shall be 

published in the Gazette . 

(2) The Commonwealth may pay cowpensation in 

respect of any improvements effected by 

the les see on the land resumed in 

pursuanc e of the last preceding 

sub-regulation. 11 

Regu l ation 24 j.s substantially incorporated in Clause 

3(g) of the standard rural lease. 
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There are several advantages of a Clause 3(g) 

1withdrawal over the withdrawal provisions in the Public Roads 

Act 1902 . Firstly , the clause does not specify detailed 

procedure to be followed before the closure can be made ; this 

advantage is to the Commonwealth , of course - not to the lessee . 

The second, less apparent, advantage of a clause 3(g) 

withdrawal is that the contractural nature of any l ease gives 
I 
either express ·or constructive nqtice to the lessee of the terms 

10f the lease . It may be, then , that the Courts would interpre t 

a lessee 1 s rj:ght less strictly under the terms of a lease which 

the l essee has·agreed , or is deemed to have a greed, to accept . 

Thirdly , under Regulation 24 of the Leases Regulati ons , 

compensation is only payable for improvements whereas under the 

Public Roads Act 1902 , compensation is payable for loss of land 

r i ghts even where , it is suggested , land is h eld under a lease . 

CITY AREA I,EASES ORDINANCE 1936-1971 

There· is no clause under this Ordinance which provi des 

for the resumption of land for public purposes . The Commonwealth 

must rely on the Public Roads Act 1 902 or the Lands Acquisiti on 

Act 1955. 

Proceduraly, ther e is lj_ ttle to choose be tween either 

Act . Both Acts provide for compensa tion to a n aggrj. eved l andovmer. 

The Lands Acqui s ition Act 1955 , however, goes further, being mor e 

explicit about comp~nsati on and arming t he l andowner ,.,i t h t he 

right of appea l to a Supre1ne Cour t or the High Court of Australi a . 

It woul d s eem mor e l ogica l, al l things being equal , to use the 

resumpti on~ clause i n t he Publi c Hoads Act where t he Cormnonweal t h 

seeks t o ac quire land for the expr ess purpo se of cons tructing roads . 

r 
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Ar1ENDMENTS TO 'rHE PUBLIC ROADS AC1' 1902 

Amendments to the Act after 1 J anuary .1911 are deemed 

by the Seat of Government (Administration) Act 1919 not to apply 

to the Territory . It may be a worthwhile exercise to look at 

t hose amendments to decide whether there are any existing gaps , 

or improvements to be made in the original Act which applies to 

the Te:rritory . 

(i) SECTION 6 - The term 

-
Chief Surveyor still stands 

i n the Act as it applies to the Australian Capi tal 

Territory. Act No. 12 of 1923 deletes the t erm 

"Chief Surveyor" and inserts the term "Surveyor-

General ''· The latter term would be more appropri ate 

to the office in the A. C. T. 

( ii) SECTION 6A - Act No. 12 of 1923 s4 gave the Under 

Secretary for Lands power on behalf of the i'linister 

to deal with such formal matters as may from time to 

time be prescri bed . 

For the s ake of convenience , such a section would 

be desirable in the legisl a tion applying to t he 

A. C. T. A glanc e at the relevant fi l es shows th e 

l'1inister ' s signature on all formal notices whe r eas 

it may be quicker to appoint a delegat e as in N. S. W. 

(ij.i) SECTION 11 - Act No . 35 of 1937 · deleted the "f1in ing 

Act 1874 " and i nserted "fhning Ac t 1906". Thi s 

amendm~nt has no r elevance to the A. C. T. 

(iv) SECTI ON 12 ( 3 )(b) - Ac t No . 6 of 1912 s39 corrects 

a mistake in the sub-section, inserting the v10 r d 

"conditional " instead of "additional " . 

(v) SECTION 12(10) -Act No . 6 of 1912 s39 adds.the words 

11 inc1uding a t rustee not hav:lng power to sell ." It 

20 
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may be that such a loophole was worth blocking 

up in N.S . W. It seems that a ll freehold ~cquisitions 

in the A. C. T. will be compl eted within a year and 

the additional vrords may not have great relevance 

to a leasehold system. 

(vi) SECTION 13 (b) - "The 11 is added before "Cro'm" by 

' Act No. 35 of 1937 , s3 . 

(vii) SECTION 16(2)- Act No . 6 of ·l912 , s39 added two 

paragraphs to the Act . 

"Compensation -shall be made in all cases for the 

fencing of the road resumed if the ovmer so cl a i rns 11 

and "Provided that the amount of such compensation 

shall not exceed t he reasonable cost of fencing 

and shall be payable onl y in cases where the road 

resumed is within a legally enclosed holding ." 

The paragraphs vrere added following the decision in 

Real v Tumbarumba Shire Council 6 Aust Digest 869 . 

That case decided that the owner could not claim 

compensation for his fencing costs within the 

resumed area of land . The absence of the two 

paragraphs could l imit the compensation claims of 

an A. C.T . landholder~ 

(viii) SECTIOH 19(4)- 11 The Crovm Lands Act 1884 11 .i.s replaced 

by the "Crovm J1a..nds Consolidation Act 1913 11
• Act 

No . 35 of 1937 s3 . 

( ix) SEC'l'ION 26(4), (5) and (9)- "Chie.f Surveyor" is 

·-replaced by 11 Surveyor General 11
• 

(x) SECTION 26(10)-No. 35 of 1937 s3 amends an error in 

the 1902 Act, the original version reading 11 Such 

road shall not be more t han twenty feet wide in the 
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clear ." Thus, in the Act vlhich applies to the 

Territory , the landowner may apply to the Court 

for an access roa d to his land through the l ands · 

of another. However such access road, as it 

presently reads , must be more than twenty feet 

wide; of course, the legislature meant the 

opposite - the road mus t be less than twenty feet 

wide . 

(xi) SEC'l1ION 30( i)· - "Chief Surveyor" is r eplaced by 
I 

"Surveyor General " -;- Thi·s amendment is made 

throughout the Act . It i s a rguable, on one hand, 

tha t any sebsible interpre t a tion would , to achieve 

sense from the r elevant sections , insert -the term 

"Surveyo r General" where the term "Chie f Surveyor" 

appears. On the other hand, it could be argued 

that, since N. S . W. deemed it expedient to explicitly 

amend the terms , that such a "golden rule " of 

interpretation cannot be applied. Therefore, a 

litera l approach must be taken with the result 

that there is no Chief Sur veyor in the A. C. T.; 

therefor e those sections v1hich contain that off ice 

are , to the extent t hat the Chief Sur veyor performs 

some duty or authorizes some act , inoperative . 

In any case, as suggested before , an amendment to 

th~ Act would resolve any possible conflict. 

(xii) SECTI OH 34(i )-Act No . 35 of 1937 s3 amends "Land 

Court" and inserts Land and Valuation Court . The 

question is then raised : \"/hat is t he A. C. T. 

equi valent of the local land board? f'IJore 

pertinently, to what judicial body of review docs 

a land or valuation di spute li e under this Act? 
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It may be too facile to merely suggest the 

A.C . T. Supreme Court . 

(xiii) SECTION 36 -Act No . 35 of 1937 s3 replaces the 

original s36 with an expanded section which provides 

for more detailed procedure and through which a 

Regulation under this Act must pass . 

(xiv) PUBLIC ROADS (Ar'lENm1ENT) ACT 1923 - Section 7 of the 

Principal Act provides that "notice" must be given of 

1 road opening both in the Gazette and some local 

newspaper. Watt v. 
-

Geddes (1936) 36S~ 447 held the 

not.i.ce in that case was insufficient . The decision 

prompted .the Public Roads (Amendment) Act 1923 which 

laid down those details which would constitute 

rea sonable notice. The details to be included in 

a notice are: 

Parish No . Area Parish Name 

County Name Reputed Owner Occupier 

Character of \'Tid th of land Area to be 
Holding to be resumed resumed . 

Under the Principal Act, what constitutes "proper 

notice" is still uncertain. 

MISCELLANEOUS PROVISIONS 

4 William IV No . 11 (1833 ) 

1'hi s Act, from the wording of its preamble, purported 

to be a fairly extensive enactment as to roads and tovm streets . 

The Public Roads Act 1902 repealed most of its provisions and the 

r emaining operative sections of the Act give powe:c to vrorkmen 
authorized by the Surveyor-General to enter land for road 

constructJ.on purposes . 

These remaining powers could be mo s t conveni ently 

provided for unde r the terms of a l ease. 

1)3 
(. . 
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Jfl.AHT ROADS AC_~S ( H3..2.Sh_ 1871)_ 

The Act of 1858 provided similar provisions to those 

contained in 4 Wi1 l irun IV No . ll . The Act was only to apply 

to certain roads appearing in the Schedule to the Ac t . Further-

more, the Act provided funds for the upkeep of the specified 

roads wer e to be appropriated from Consolidated Revenue (and 

not from a Road Vote ). Special Commi ssioner s were appo.inted 

to maintain uphold repair f ence and manage the specified roads. 

35 Victoria No. 2- repealed the Schedul e to 21 Victoria 

No . 8. The 18 71 Act provided that another schedule would be 

procla imed at some later date . It is submi tted, however , that 

it would not affect the current state of affairs if a l a t e r 

proclamation did make mention of a road in t he future A. C.T. 

The only two effects would be those mentioned in the last 

pa ragraph . 

However the two Acts are sup~rflous , conf using and 

of no consequence to existing hi ghway needs in the A. C.T. It 

is suggested t hat the t wo Acts be r epealed. 

SUT1NARY OF PART III 

It is a major feat of interpretation t o work the 

provisi ons of the N. S .W. Acts into the present framewo~c of the 

A.C. T. 1'he legislation was principally desi gned for a fr eeh old 

Systew . i''I0 r eover, amendments t o the l'T. S . '.'f. i:t0_ads _Act sine e 1910 
a 

have h.i.ghlight ed anomalies in/demonstrably incomplete Statute . 

I·here is too much ministerial discretion under the 

Act and _i_ t seems t l1a t little use i s made of t he Act in t lle 

Terri tory . 'fhere are s ome advantages of incorpor-at1ng those 

features of the: Ac t whi c!1 affe ct i nci i vidual r.L ~-:h t s into the 

l ease 1tself . For , although a wide di scre tion and th e sourc e 

of a n appa r ent har dship may be fro ·.·:necl upon \·:hen conta ined in 

the d o lc~;atcrl l eu;i s latj_on of the: A. G . ~-' ., not :i ce would soc1n t o 
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cure these defects v1hen contained in the l ease itself . 

1'he repeal of the E . S . ',/ , Act is advocated. ss7-17 of 

the Public Roads Act should be incorporated. in the lease while 

the other provisions should be streaml ined to the needs and 

admi ni strative machinery of the Australi an Capital Territory ' s 

leasehol d. system . 

r, j 
( . 

ArchivesACT Research Guide



I . ! 

·I 

I 
I 
I 

.! 

' 6 , . 

The Ordinance defines " public road 11 more widel y than 

at common law: 

11 Public Road 11 mea.ns any street , road, lane , 

thoroughfa re , footpath , or place open to , or 

used. by , the public 11 • The inclvsion of " footpath 

or place open to , or used by , the public 11 is an 

extension of common law definitions assigned to 

11 public road 11 • 

This wide definition begs the questj_on. I s an area 

of parkland which has not been dedicated as a park, a " public 

road 11 under the Ordinance . It seems t h e only sensible me a nj_ng 

that can be given to 11 place open to , or used by, the public 11 is 

by the application of an eiusdem generis interpretation . Thus 

11 a place . . ... 11 must be interpreted to mean an area of the same 

type as a road , lane , thoroughfare etc . It is questionable , then , 

that ,the additional \·lords of 11 p1ace open t o , or used by , the 

public 11 serve any purpose for their ordina:r:y meaning will probably 

be severely r es trj.cted by this eiusclem genc r is interpretat.i.on . 

Moreover , the application of an eiu sdem generis interpretation 

to 11 publ ic road· 11 gives a sensible and logj_cal explanation for 

t h e insertion of the wider term 11 public place " in the Ordinance . 

Vie0e d as a whole, the Ordinance docs not purport to 

repeal t he Public Roads Act 1902 . ~~he tab;_e in the O:cdi nanc e 

makes no 10ention of the r epeal of any pa~~t of t he Public H.oads 

Act 1 902 . 'l1he Ordinance only at tempts to l cg.i.slate for some 

miscel laneous uatters which 8.re not wcntioncd in the Act . ~~hus 

the Ordinance covers th e construction of culverts , exhi'o.i. Lion 

of advertise~cnts or noLices on Commonwealth property etc . -

all matters vthj_ch ha ve been excluded in the Act . .;.:J.sc\·t11C:ce , 
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as in ss 4, 5, 11 , the Commonwealth seeks to better legislate 

for t emporary road closure, t emporary road use and interference 

\·lith alignment marks, respectively. 

The conflict i s : 

Is the supposedly vtider definition of 11 public 

road 11 j.n the Ordinance restricted to the 

Ordinance and the miscellaneous matters therein? 

Alterna tively, does the Ordinance impliedly repeal 

the definition of 11 public road 11 in the Act and 

substitute the wider definition in its stead? 

The conflict i s made more real because the Ordinance 

does not specifi cally state that it repeals any part of the 

Public H.oads Act . It is patently obvious , however, tha.t ss 4 , 

5 and 11 repeD.l ss 22 and 31 of the Act . It is not so patently 

obvious, on the other hand, that s2 of the Ordinance repeals the 

definj. tion of "Road " in the Act. It can be argued that the wider 

definition of "public road" in the Ordinance is 111ore appropriate 

to the purpose of t hat Ordinru1ce but it does not affect the 

definition of "Roacl 11 in the Pu.blic Roads Act. Th<? ru1S\'/er to the 

conflict may be academic and of li ttJ.e consequenc e for "'hatever 

the correct interpreta tion it is doubtfuJ. tha t the Courts would 

assign to the dcfini tion of 11 Road 11 in the Ordinance the panorau.ic 

scope intended by the l egislature . The definition would probably 

be restricted to traditionally defined thoroughfares and r outes . 

SEC'.!'I O;·L_ 3 1'he l1Ublic Roads Act 1902 provides for the re-· 

alignment of roads . It is silent about the alterat ion of a public 

road level. Section 3 fills in thi u p1.J1 . ~ehe provisj.on has 

S!)f!C1:=Jl relevance to Canberra v.ri th its gr eater nulllber of 

overpasses and fl y-overs. 
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SECTIONS 4 AND 5 Sectio~ 21 of the Public Roads Act 1 902 

pr~vides for the temporary closure of roads . The section does 
I 

not provide an abbreviated procedure for temporary road use 

except after compliance with the general provisions of the Act 

requiring gazettal, notice, etc . Section 5 provides for 

tempo!ary road use without the need for fonnal time-consuming 

procedures required by the Act. In cases of emergency the 
I 

: I•1inister may close a road temporarily or make a temporary road, 
. 

I 
' 
without even the notice reqJlired -under ss 4 and 5. Such a 

1 contj_ngency wa s not antic .ipated by the Public Roads Act 1 902 . 

SECTIONS 6 AND 7 The Public Roads Act 1902 is silent about the 

construction of drains to carry away surface water which causes 

damage to public places . 

SEC'l'IONS 8 .'lNTI 9 Under Section 8 it is an offence, inter alia , 

to 11 place an .obstruction in , over or across any public place ". 

By Section 9 the thnister may authorize a person to carry out 

some of those ac tivities prohibited under Section 8 - placin g 

a culvert, opening up a surface etc . However, Section 9 does 

not allow t he Nini s ter to permi t any person to "place any 

obstruction in, over or across any public pl a ce ''· The Minister 

can only prosecute the offence under s8(c) or turn a blind eye 

to the activity. This gap is particularly obvious with the 

proposed development of plazas . 

At the momen·t, t hen , the Minister cannot effectively 

authorize obstructions in any puulj_c place . Cha:r.'.i ty stalls , 

eating areas on footpaths, flower and ice-creaJn stalls in a 

plaza all s pring to mind as uncondonable act i vities under Secti on 
... 

8 wherea s t l1 e t·Unis ter 1nay f ee l per mi ssion f.: hould be obtainable 

for some of these activiti es und er Secti on 9 . 

SI.:C1' J Olf J.l 'l'hi s s ection r e-wortl s Secti on 31 of t.he Public Hoo.ds 

Act 190 ;~ . 'l'he specifi c words "s takes 11 an d " t1·enches " becoFlC t h e 
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more general phrase "any alignment or boundary mo.rk ". The 

section i s \'/ider than Sectj.on 31 of the Act, making it an offence 

to 11 
•••• damage . . . any ... notice board, public notice or other 

erection in or on any public place . . . 11 

SECTIONS 10, 12, 13 and 14 These sections are all additions 

t o the Public Roads Act 1902 . 

r 
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PAR1' V •· A BASIS J!'OR R~~I•'ORJ:i? 

This ordinance vtas i ntrociuced to repeal South 

Australian legislation as it applied to the Northern Territory . 

The Ordina.nce restricts its terms ancl adm:Lnistrati ve machinery 

to the si tuation in the Northern Terrj. tory . '.I'his may t:1ell be 
I 

t he best feature of the l egisl ation . 

11 Hoac1 11 is defined in the usual \·Jay to ·include streets, 

roads , courts , a lleys etc . The Ordinance by s5 then goes on to 

l egislate a number of common law features of a road . Thus a 

r oad shall include land whi ch is, whether before or after the 

date \·then this Ordinance comes into opera tion : 

(i) dedicated as a road 

(j.i) opened as a road under the Ordj.na nce 

(iii) reserved 8.~: a road in. CrO\m Land 

(i v) conveyed to and a.cc.epted by the Commom1ealth 

as a roa d 

( v) a throughfa re over CrO\·m JJand 

These .in s t an ces of 11 roa dn 11 V!oul d al l be cover e d in 

the A. C . T. by cor::non J. c:nt as long as t h e a n i mus de cU. ca.ndi c an oe 

discover ed . There j_s no di sadva ntage j.n cmbodyint( t he com:non 

law in legisla tion, especia lly where a defi niti on is c onccr11ed . 

An i nteres t ing pr ovisi on of the Ordinanc e i s scc ·tion 6 . 

~he provi s j.ons o:f t 1·Je Lands i~cqui si tion CJr d. i nc::.!1c e an cl of the 

:Le.~1ds /,cq u.i. si t i on i.ct FJOG- ·; 036 e.re i ncoJ:})OJ..'a tcd •::V.;J;, the 

OrdJ!1.anc e . 
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Such a move in the A. C. T . v1ould remove a nmnber of 

d i fficulties discussed earl ier: a greater degree of n1inisteri al 

discretion would be permissible under the Lands Acquisit i on Act ; 

~" t he Act spe l ls ou t in greater detail the aggrieved landm·mer 1 s 

a v enue of appeal against acq_uisition or unfavourable 

c ompensati on . Thi s suggestion - that t he Lands Acquisition Act 

be used rather than the acqujsi t i qn provis i ons in the Publ ic 

Roa.d s Act 1902 - does not mean t hat the Act should be used in 

pr ef erence to the t hird suggested scheme \·!hereby the <:tcCluisitj_on 

c l a uses are incorporated in the lease itself . It may be useful , 

h o':tever , to have an overriding alternative t o t he terms of the 

l ease, 

I t i s \·.rorthy of note t hat s7 o-f the Ordinance states 

t hat l'::erbs , gutters , f ootpaths , l amp posts , \·mlls , chai ns etc. 

affixed t o r oads are vested i n the Coramon\'Teal th . Such a. 

conclusion can be quite easily reached under A. C. T . l av1 , Again , 

there is no harm in spelling out these fac ts in any legisla tion. 

s35 of the Cont rol of Roads Ordinance raises an 

j_ntcres ting problem . If the owner of a private street etc . 

maj_ntains and repairs that pri va.te s treet , there j_s a presumptio11 

that t he area is not a p1.tblic road. 'rhe presumption is not 

easily dis;_)1aced . Hence s35 provj_CleR tha t the presumptj_on shall 

be displaced if the Adminj_strator , on the request of the O\·mer, 

declares the f>tre e t to be a road under the Ordinance . 

1'he J·:o. tj_onal ;\ r;sociation of i\us t rnlie,n ;_:ta.J~ e Hoacl 

Autho.ctties in a recent publicD.tion "Hoacl :r.ct;.Lolat :L on e.nd 
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Practj.ce" (1 968 ) lament s the absence of an element. of "control " 

1from existing highwB.ys legislation. The Assocla.tion e.rgues 

that the legislature is unreal i stically turning a blind eye to 

true questi ons of road ''control 11 • It is logical, accor ding to 

the Association, tha t Highways legisl ation should effectively 

·provide against unnec essary road obstructions and road disrepair 
I 
I 

by laying dovm detai1ed maximum l engths , 't!hlths e.nd weights of 
I 
vehicl es permitted to use p~_blic .roads, and the maximum speeds 
1

1for heavy v ehicles. 

The Control of Roads Or dinance devotes twenty-five 

sections to this aspect of Highway control. The Ordinance 

further a ttempts to preserve road surfaces by laying down 

r equirements as to vehicle tyres and by requiring vehicles of 

certa j_n ,.,ei ght s and dimen s j_ons t o travel along a public road 

only after a permit has been obtained . 

A.C .T . l aw on this facet of road control i s rela tively 

silent . Condition 13 in the fourth scheduJ.e to the Notor Traffic 

Ordinance 1959 pr ovides ; "~rhe I·iotor Vehicle sha1l not exceed 

eight feet in width , measur ed be t ween its ex t reme projecting 

point s ." 'rhere .i.. s no ment i on of a r.w.ximum v.reight or length . 

This deficiency has been now recogni zed and i t is in·t ended to 

legislate f or such control s i n the near fu t ure . The legislatiort 

will be administered by ~~·tor Traffi c Branch . 

~rhe mo:ce logi cal place for thN;e J. l mita tj_ ons and 

controls i ~:> .i.n High•.n:~y s 1ec;isle.t ion o.nd no t Lc. ]:Jot or 111:raffi c 

J~e.\•! , It i ::; t he :Cree flov.r of traf :t'ic on h i. l_)l\\'8~;'S and nur.face 

ch.~ t c riorat'icn of hicrn·ie~.ys \·l1'1 .Lch cc..t.we C OilC e r n- t!te r 2l<:: tioYl of' 

·the Veh j_ cJ.e t o t he road i t ~_;elf - mor e than the :c(;t;uJ.a t.i.on of 
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vehicles j_nter se . Certainly Motoring Associations in Australia 

.p.ave advocated the inclusion of such controls in Highways 

l egj_slat ion . 

Undoubtedly Highways Legislation should be administered 

by Land Administration Branch . It may be asked , however , 

vthethe·r the Branch has sufficient technical resources of staff 

and. equipment to administe r this aspect of the legislation . On 
I 

the other hand , it may not be feasibl e t o· have tvto Branches 
·-· 

Land Administration and Motor Traffic - administer the different 
I 

aspects of the same Ordinance . Although problems are created , 

i t i s nevertheless suggested tha t the question of 1notor vehicle 

control s be incorporat ed in IIigh\'tays legi slation and not in 

Mo tor Traffic legislation even though the l at t er approach would 

be administr a tively l ess complex. 

I . I 

.. 
' 

I 

J 
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Pl\WP. VI - ~)UJ:1J.1ARY .f'.l,TD RECONH!~NDA'J.'IONS 

A . SUJ.1i1IARY 

There is no Highway Authori ty for the Aus tralian 

Capi tal Territory . As a result , roads in the A . C.~! . cannot be 

created by statute and , consequently , the Commonwealth leaves 

i tself opel{ to a greater number of negli gence c l aims from 

i njured road- users. 

Host roads in the Territory have been properly 

dedica ted as high\·mys by preswnption . However the ci r cumstances 

surrounding each road must be examined to decide with certainty 

the nature of the road . The creation of a road by express 

dedication dispenses with evidentiary problems . Roads in the 

Territory could be created by express dedication retrospectively and , 

to this end , use could be made of the City Plan or a special Road 

Plan . The Pl an could be simila~ly used as proof of a road closure . 

The Commonvteal th mz.y fee l that it should dcf.i.ne 11 road 11 

more v,rideJ.y to include road r eservations and nature strips 

adjoining a road . There i s no benefi t t o the Cor~onwealth in 

l ayinG dovm road surface s t andards and road widths in any hichway 

legi s l ation . If such inclusions were thou~ht desirabl e , they 

rnicht be mor e properly incl uded i n regul ations . 

The l'ublic Roads Act 1902 shouJ.cl. be repeal ed . · A 

similar blow should be deal t to otl1er N. S . W. highway l a ws applyin~ 

t o th e A • c . •r . These la\'ls \·!ere not des:L{~ned fo:r a l easehold sy st01.-,. 

~l!hc terms .. and machinery to which these J\e:ts refer do not exiDt 

in the Territory . ~1hc l!Jin1 ster. ' s discrctj_ ons mi c;ht be suitably 

modified to the reDtrict.i.ons on delega ted lcf;j.sla t ion . ~'hor.;e 

section of the hcts \·thich affect .i.ndi v i duo.l right:3 ·- resumption , 
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compensation, rj_ghts of appea.l - might be better .i.ncorporated 

in the terms of the l ease itself . 

Overall , the provisions of the Roads and Public 

Places Ordinance 1937-1959 are satisfactory although t he 

definition of "road " under the Ordinance may not be as wide as 

the draftsman intended. The Hinister 1 s inability to 

permit an obstruction across a public place may require remeclia.l 

action . I The provisio:t?-s .Qf the Ordi.nance would, no doubt , be 

i ncorporated into any new high\·!ay legislation. 

The Control of Roads Ordinance (Northern Terri t oTy) 

1953- 1959 is attractive for a number of reasons ; 

(a ) it was designed for the specific needs of the 

Terri tory • I t is not merely "foreign" 

legislation adapted, as far as possible, to the 

needs of t he Northern Territory . It is 

import ant that an A .• C. T . Hi ghway Ordinance is 

conscious of the Territory ' s le~sehold system. 

(b) the Ordinance expands the usual definition of 

road and enacts common l aw f eat l.J.res of a road; 

( c) by incorp·orating the Lands Acqnisi tion Act 

1906- 1939 i nto t he Ordinance , the landovmers 1 

rights of compensation on resumptj_on are bctte:r 

protected. 

However , the Ordinance ' s most stri king departur e f rom 

previous highway law is its road control provis i ons , which ecek 

to ensu~e the more orderly u s e and mor e ef f ic i ent car e of the 

roads. Such contro l s are highly desirable in the A. C. ~L They 

f) . 

0 : 
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should be part of a High•11ay Ordinance and not a f'tJotor 'l'raffic 

Ordinance . The ';!hole Ordinance - including con trol s on vehicles -

shou ld b e admini s t ered by Land Admin.istrat.i on Br anch 

-B----. RBCOl'·TI'·Tl!iNDATI··-· ONS 

I t is recommended tha t : 

(i) Al l existing high\·Jay l av1 applicabl e to 

the A.C . T. b e repealed . 

( ii) A compreh ensive n ew Ordinance be introduced . 

(iii ) The Ordina nc e appoint a Highway Authority 

\·lhich, most suitably, could be the l'·'iinj.ster 

for t he Interior . 

(.i.v) (a ) Exi s t ing road s be created "publi c 

roads " by Ordinance . 

(b) Future roads be expr essly declared 

11public roa ds ". 

(v) The City Pl an or a ~imilar plan be used 

to effect the creati ons in (iv ) and be 

proof thereof . 

(vi ) '.rhe s ame J.'lan be proof that a road has 

been closed . 

(vii ) "Roa.d '' be defined more \·d.dely t o include 

nature strips and road r eservations and 

t hose corr~on l a w features of a r oad whi ch 

are set out in the Control of Hoads 

Ordin0.nce . 

(viLi)_ 'l'he i1C\·! OrG.inance restr.ict the U.nistcr ' s 

di scre tion where it affects t he rizht s of 

t lw :i.ncUvidual . 
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( ix) The Or dinance be specifically desi gned 

for the peculiarities of the A.C. T. leasehold 

system. 

(x) Some matters be incorporat ed in the l ease 

i tself : the f act tha.t . compensation shall be 

pa.yable on resumption for certain spec i f ied 

interests ; de t ails of t he procedure to be 

follovtecl before re su.mption; the l essee ' s rights 

of, and avenues for, appea~; rights of entry 

onto leased land by t he Commonweal th for road 

surve}'S or construction purposes , 

(x i) Attention be pa.i d to the real ef:fecti veness of 

the wi.de definition of 11 r oad 11 i.n the Roads a ncl 

Public :i?Jaces Ordinance 1937 --1959 . 

(xii) The Minister be empowered ~nder Section 9 of 

the Roads and Public Places Ordi nance)to 

authorize obs t r ucti ons across a public place . 

(xiii) Any new l egislati on contain road cont yol 

provisions which specify maximum vehi cle 

dimensions and tyre dimensions (\·lith or ':li thout 

a permit) , 

(xi v ) The n el:! O:cdi.nance be <J.di.I i nistcred, in toto , by 

Land Adminis tration Br anch . 
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